UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
ROBERT C. McGEE,
Plaintiff,
No. 4:02Cv453-DJS

VvsS.

RELIANCE STANDARD LIFE INSURANCE

Nl e N O P P P P P

COMPANY,
Defendant.
ORDER
In Decenber 1999, plaintiff was enployed by HASCO
International, Inc. as its Vice President of QOperations, and was

an insured under HASCO s group long term disability insurance
policy with defendant Reliance. At that tine, plaintiff sought
disability benefits on the basis that he suffered from ngjor
af fective disorder and anxiety.! Defendant approved short term
disability benefits for the period from Decenber 24, 1999 t hrough
March 24, 2000. Thereafter defendant approved |l ong termdisability
benefits, but later indicated that it would term nate the benefits

after June 1, 2000. Plaintiff brings a claim under ERISA?, 29

!Al'though plaintiff initially referenced various physical
conplaints as well, plaintiff seeks judicial review only of his
entitlement to disability benefits on the basis of depression and
anxi ety di sorder.

’The Enployee Retirenent Incone Security Act of 1974
(“ERISA”), 29 U.S.C. 81001 et seq



U S C 81132(a)(1)(B), seeking judicial review of the term nation
of benefits. The matter is now before the Court on the parties’
cross-notions for sunmary judgnent.

The followi ng facts are established by the record and are
undi sputed for purposes of the instant notions.

1. The rel evant policy provisions define total disability as
the inability to "performthe nmaterial duties of [one s] regular
occupation.” (RSL 102)°3

2. Plaintiff stopped working as of Decenber 17, 1999.
Plaintiff’s statenent and claimfor long termdisability benefits
was signed on February 28, 2000 (RSL 83). On March 3, 2000 and
March 4, 2000, plaintiff’s primary care physician, Dr. O Brien
signed Reliance fornms indicating diagnoses including mgjor
affective disorder and anxiety disorder, expressing his opinion
that plaintiff was unable to perform his job at that tinme, and
indicating an inability to estinmate the date on which plaintiff
woul d be able to return to work. (RSL 90, 87)

3. On March 23, 2000, Reliance sent plaintiff a letter
approving short term disability benefits for the period from

Decenber 24, 1999 to February 10, 2000 (RSL 92).° Plaintiff

3The Court’s citations to the record in the format “RSL #” are
to the Bates-stanped pages of Reliance’s subm ssion in support of
its summary judgnent notion.

“This letter references an attending physician indicating a
return to work date in My, but the Court is unaware of any
reference to a May return date in the record.
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ultimately was awarded short termdisability benefits for the full
period of eligibility, through March 24. Plaintiff’s eligibility
for long termdisability began as of March 17.

4, Reliance sent letters dated April 12, 2000 to seven
treaters identified by plaintiff: Dr. Canale, Dr. Nogal ski, Dr.
McMorrow, Dr. Aubuchon, Dr. Lanpros, Ms. Kelly and Dr. MGarry.
Because plaintiff’s claimof disability is based on depression and
anxi ety disorder, the nost pertinent treaters for purposes of the
Court’s analysis are Ms. Kelly, a psychologist, and Dr. Canale, a
psychi atri st.

5. On May 4, 2000, Dr. Canale provided a report on
Reliance’s formdated May 3, 2000, his own report dated January 26,
2000, and his progress notes through April 7, 2000. These
materials indicated a diagnosis of major depression wth
psychosoci al stressors of extrenme severity (5 on a scale of 1 to
6). Dr. Canale’s report gives a dobal Assessnent of Functioning
(GAF) score in the range of 41 to 50, indicating serious synptomns
or serious inpairment in social or occupational functioning. Dr.
Canal e assessed plaintiff’s condition as one of marked inpairnment
(Class 4 of 5classes) inall four rated areas, nanely daily |iving
activities, social functioning, concentration, and adaptation to
stressful conditions. Having first seen plaintiff on January 26,

2000 and |l ast seen himon April 7, 2000, Dr. Canale indicated an



anticipated return to work date of June 1, 2000. (RSL 232, 235,
237)

6. Josephi ne Kelly, a psychol ogist, also provided Reliance
with a report onits form The undated formreflects a last visit
by plaintiff on April 17, 2000. Like Dr. Canale, Kelly also
reported a diagnosis of major depression with extrenely severe
psychosoci al stressors. Kelly’s GAF score was substantially
higher, in the 61 to 70 range, indicating mld synptons or mld
difficulty in social or occupational functioning. Li ke Canal e
Kelly rated plaintiff as markedly inpaired in three of the sane
four categories of functioning, but as extrenely inpaired (noting
“unable to work™) in the fourth category invol ving concentration.
As to plaintiff’s anticipated return to work date, Kelly noted * Not
able to determne.” (RSL 269)

7. Kelly’s progress notes on each of plaintiff’s sessions
through May 17, 2000 were also submtted. These consistently
indicate Kelly's assessnent that plaintiff was naking “mnninmal
progress” in his nmental status. (RSL 205)

8. Periodically Rel i ance conduct ed an i nt ernal
Medi cal / Vocati onal Review of plaintiff’s claimstatus, recorded on
a two-part form The top half of the formappears to be conpleted
by a clainms exam ner, who then forwards the form to the Mudica
Department where the bottom half is conpleted by a nurse. The

Medi cal / Vocati onal Revi ew dated May 9 and May 18 i ndicates a cl ai ns



exam ner’s skepticism “[D agnoses] seemvalid but not disabling.
Exam ner seeing work avoi dance rather than true inpairnent. Notes
fromall treating APs on file support [total disability]?” The
reviewing nurse indicates that Kelly’'s nost current office notes
are needed in Reliance’s files, but that the nedical records then
on file support psychiatric inpairnment through May 6, 2000.

9. Rel iance’s June 6, 2000 letter indicated that plaintiff’s
application for long term disability benefits was approved,
begi nning as of March 17, 2000, the first date of eligibility. The
|l etter indicated that benefits for the period after May 17, 2000
“are pending additional nedical fromDr. Kelly.” The reference to
an “initial draft” issued the date of the letter appears to refer
to a check for benefits for the period referred to in the letter,
nanely March 17 to May 17. (RSL 33)

10. Another Reliance Medical/Vocational Review (RSL 220) is
dated July 8, 2000 by clains examner Mirray lanni and July 12,
2000 by the reviewing nurse. lanni’s notation indicates that the
nost recent nedical records received are for My 17 and that
Reliance needs current records for additional benefits. The
nurse’s notations suggest that the state of the record supports
benefits only until June 1, apparently referring to Dr. Canale’s
original return to work date.

11. The sane clains examner, Mirray lanni, prepared a

“Clains Referral” form dated July 21, 2000, which appears to



request that the recipient “review paynent & closure” of
plaintiff’s file. The reply portion, witten and signed by
anot her, is dated July 24, saying “Per discussion, recheck cal. &
prepare denial of add | benefits.” (RSL 68)

12. An unsigned fax cover sheet, which appears to have been
faxed to Murray lanni fromDr. Canale’ s offices on July 26, 2000,
states that Dr. Canal e had “ordered [plaintiff] off work until Aug.
1 (& may need to extend!).” (RSL 198)

13. On a Medical /Vocational Review which Miurray |anni dated
July 26, he appears to state his viewthat the nedical record does
not support plaintiff’s disability benefits past June 1, 2000. The
nurse who conpl eted the bottomof the form dated July 27, suggests
the need to obtain records fromtherapist Kelly and psychiatri st
Canale post-dating June 1 in order to determne continued
disability. (RSL 196)

14. By letters dated August 11, clai ns exam ner Mirray | anni
requested new reports and additional records from Dr. Canale and
Josephi ne Kelly.

15. Canale’s response indicates a continued diagnosis of
maj or  depression, with severe psychosoci al stressors (an
i nprovenent to 4 from5 on the 6-point scale), and a GAF score in
the range of 41 to 50 (the same as his May report). Canale reports
that treatnment has thus far produced “no change” in plaintiff’'s

condition though he describes plaintiff as “very notivated.”



Canale’'s report to Reliance also states that plaintiff remained
“unable to work” and that Canale could not estimate a return to
wor k dat e. Canale rates plaintiff as continuing to be markedly
inpaired in three of the four functioning areas, but having
i nproved from Class 4 to Class 3 (“Mdderate Inpairnment”) in the
area of activities of daily living. This report is dated August 15
and reflects that Canal e had | ast seen plaintiff on July 31, 2000.

16. Kelly's undated report reflecting plaintiff’s last visit
as August 1, 2000 suggests inprovenent but sonme continuing
inmpairnment. Kelly reports no current psychosocial stressors, and
a GAF score of 70 to 80, representing at worst only slight
i npai rment in social or occupational functioning. Although Kelly
continues to indicate marked inmpairnent (Class 4) in plaintiff’s
adaptation to stressful circunstances, she rates plaintiff as
having inproved to noderate inpairnent (Cass 3) in the area of
concentration, to mld inpairnent (Class 2) in social functioning,
and to no inpairnent (Class 1) in the activities of daily |iving.
Kelly reports the effects of treatnent as “good” but again does
not provide a return to work date (“Vague”). (RSL 165)

17. Kelly's notes from plaintiff’s June 12, 2000 session
indicate that plaintiff reported “obsessing” over trying to decide
about work, and that plaintiff was “still struggling [wth] work

decision.” (RSL 168)



18. A Medical/Vocational Review dated Septenber 11, 2000 by
a Reliance nurse notes Kelly' s “GAF of 75 which would be expected
to support work function” and Kelly’s notation that as of June 12,
plaintiff was undeci ded about his return to work. The nurse then
expresses the opinion that, based on this information, plaintiff’s
claimof inpairnment is “not supported beyond 6/1/00.” (RSL 162)

19. Reliance’s letter to plaintiff dated Cctober 3, 2000
states the determnation that plaintiff has not been shown to be
di sabled after June 1. |In support of that conclusion, the letter
cites (1) Dr. Canale's earlier June 1, 2000 return to work date,
(2) the fact that plaintiff did not see Dr. Canal e between May 19
and July 31, (3) therapist Kelly’'s GAF score of “75,” and (4)
Kelly's reference to plaintiff being undeci ded about returning to
work. Reliance enclosed a check for benefits for the period from
May 17 to June 1. (RSL 31)

20. The enployer’s Vice President of Human Resources sent
Reliance a letter dated OCctober 12, 2000, conplaining about
Rel iance’s and I anni’ s handling of plaintiff’s clai mand expressing
her opinion that plaintiff’'s continuing disability remined
evident. (RSL 26)

21. Plaintiff sent Reliance an undated letter, received on
Novenber 1, 2000, requesting review of the denial of his claimand
i ndicating that he had not yet been released to return to work by

his treaters. (RSL 24)



22. On Cctober 13, 2000, Dr. Canale wote a letter “to whom
it may concern,” expressing his professional nedical opinion that
plaintiff had been disabled fromwork since Canal e began treating

him and that plaintiff would remain disabled “for at |east the
next three years with no sign of recovery.” Reliance received a
copy of the letter. (RSL 161)

23. Josephine Kelly sent Reliance a letter dated October 30,
2000 stating that she had been in error to give plaintiff a GAF
score of 75, and that a nore accurate GAF score would be 50. Kelly
further stated that plaintiff’'s reported conflicts about returning
to work reflected his desire, but continuing inability, to resune
an active and productive life including a return to work. (RSL
160)

24. In connection with plaintiff’s appeal of the term nation
of his benefits, Reliance obtained a report from psychiatrist
A adys Fenichel dated February 12, 2001. Fenichel’s concl usions
are based on her review of plaintiff’s records, and not on her own
exam nation of plaintiff. Fenichel states her opinion that “[t]he
records do not substantiate that M. MGee has a significant
psychiatric inpairnment that would interfere with his ability to
function in a work setting.” In support of this conclusion,

Feni chel states that:



. there is no “docunentation” in Kelly's or Canale’ s records
suggesting that plaintiff is incapable of functioning in a
wor k setting;

. the nedical records do not provide exanples of job
difficulties or explain why plaintiff found his job unduly
stressful;

. Canale’'s determination that plaintiff would remain disabled
for three years is not explained,

. an individual with disabling depression woul d be expected to
see his psychiatrist nore often than six tinmes between
February and Decenber;

. coordi nation bet ween t he treating psychi atri st and
psychol ogi st shoul d have occurred in a case of disabling major
depressi on; and

. Kelly's retroactive change to the GAF score is not explai ned,
and the tabl e Kelly conpl eted concerning plaintiff’s abilities
is not conpatible with a GAF of 50.

(RSL 152)

25. Defendant asserts, and plaintiff does not dispute, that
in a Mrch 20, 2001 telephone conversation with a Reliance
enpl oyee, plaintiff admtted that Dr. Canale s letter indicating
that plaintiff's disability would | ast three years was witten at
plaintiff’s request to satisfy a requirenent of plaintiff’s

nort gage conpany. (RSL 9)
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26. Reliance’'s letter reporting the denial of plaintiff’'s

appeal is dated March 28, 2001. In sunmmary, it cites the
fol | ow ng:
. Kelly' s initial GAF score of “70" and | ater GAF score of “75",

and insufficient explanation of her attenpt to reduce the
|atter score to 50;

. rejection of Canale’ s conclusions based on the relative
frequency of his treatnent of plaintiff, both generally and in
conparison with Kelly's, and based on Canale’s three-year-
duration letter; and

. t he opi nion of Dr. Fenichel.

(RSL 2)

The Suprene Court enunci ated the appropriate standard of

j udi ci al review of benefit determnations by ER SA plan

adm nistrators in Firestone Tire & Rubber Co. v. Bruch, 489 U. S.

101, 111 (1989). Using principles of trust law, the Court held
that a denial of benefits challenged under § 1132(a)(1)(B) should
be revi ewed under a de novo standard unl ess the benefit plan gives
the adm ni strator discretionary authority to determne eligibility
for benefits or to construe the terns of the plan, in which case a
deferential standard is to be used. Firestone, 489 U S. at 115.
The abuse of discretion standard of review is applicable in this

case because the plan adm ni strator had the di scretionary authority

11



to determine eligibility for benefits under the enployee benefit
pl an.

The Eighth Circuit has held that a |ess deferential
standard of review may be applied if “the insurance conpany that
benefits financially fromthe clainmis denial is also the ERI SA pl an

adm nistrator.” denn v. Life. Ins. Co. of North Anerica, 240 F. 3d

679, 680 (8th Gir.)(citation omtted), cert. denied, 2001 W 914233

(Gect. 1, 2001). However, that |ess deferential standard of review
is not automatic. Id. at 680-81 (citation omitted). See al so

Davolt v. Exec. Comm of OReilly Autonotive, 206 F.3d 806, 809

(8th Cir. 2000)(citing Arnmstrong v. Aetna Life Ins. Co., 128 F.3d

1263, 1265-66 (8th Cr. 1997)). The beneficiary nust make a
showi ng that “under the particular facts and circunstances of the
case . . . a conflict or procedural irregularity so tainted the
process that it caused a serious breach of fiduciary duty.” d enn,

240 F. 3d at 681 (citation omtted). See also Schatz v. Mitual of

Omha Ins. Co., 220 F.3d 944, 947 (8th G r. 2000)(requiring

“material, probative evidence denonstrating that (1) a pal pable
conflict of interest . . . existed, which (2) caused a serious
breach of the plan admnistrator’s fiduciary duty” in order to
trigger | ess deferential standard of review)(citation and quotation
marks om tted).

Plaintiff argues that the July 21, 2000 notation by

clai ms exam ner Miurray |lanni suggesting that benefits be denied,

12



preceding Reliance s request, receipt and review of supplenenta
nmedi cal records, and lanni’s |ater COctober 2000 letter denying
benefits without referencing review of the supplenental nedica
i nformation received since his July 21 notation, evinces a serious
procedural irregularity forfeiting the deferential standard of
review. Plaintiff further points to the fact that Reliance did not
seek an independent physician’s review before its initial
term nation decision, but obtained such a review only in response
to plaintiff’'s appeal. The Court finds plaintiff’s argunents
unper suasi ve.

First, the language plaintiff cites in the July 2000
“Clains Referral” form(RSL 68) is not lanni’s, but is part of the
reply witten by another. lanni’s own notation, difficult to
deci pher, appears to read: “Pl ease review paynent & closure.”
Even if this is a suggestion that benefits be term nated, and even
after the reply suggesting agreenent, Reliance in fact sought and
obtai ned additional nmedi cal records before announcing its
term nation decision in Cctober 2000. The requests for the records
fromplaintiff's treaters were signed by lanni hinmself (RSL 164,
171). Furthernore, the October 3 benefits termnation | etter does
reference nedical records received in response to Reliance’ s August
requests. For all these reasons, the Court cannot make the entirely

specul ati ve determ nation that the July 2000 “C ains Referral” form

13



establi shes an unsupported and inproper foregone conclusion to
term nate benefits.

Plaintiff cites Woo v. Deluxe Corp., 144 F.3d 1157, 1162

(8th Cir. 1998). In Wo, the Eighth Gircuit found | ess deferenti al
revi ew appropriate where the plaintiff had presented evidence of a
financial conflict and the adm ni strator had deni ed a cl ai mw t hout
first obtaining an i ndependent nedical review. |d. at 1161. Here
plaintiff offers no argunent or evidence concerning a financia
conflict. As for the independent nedical opinion, the necessity
for it in Wo arose fromthe unusual circunstances of the benefits
claim nanely a rare disease and the delayed diagnosis of it
supporting a retroactive claimthat the plaintiff was disabled at
the time she resigned fromher job. No such unusual circunstances
are present here. Furthernore, as Reliance points out, the
cl ai mant bears the burden of proving his entitlenment to benefits,
and the administrator ordinarily has no obligation to produce
evi dence of its own. Having rejected plaintiff’s argunents in
favor of a |l ess deferential standard of review, the Court proceeds
to consider the benefits determnation plaintiff challenges.

The abuse of discretion standard requires consideration
whet her the plan admi nistrator was “arbitrary and capricious” in

making its determ nation. See Schatz, 220 F.3d at 947 n.4. The

Court nust consider “whether the decision to deny...benefits was

supported by substantial evidence, neaning nore than a scintilla
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but less than a preponderance.” |1d. at 949 (citation omtted).
“Provi ded the decision is supported by a reasonabl e expl anation, it
should not be disturbed, even though a different reasonable
interpretation could have been made.” 1d. (citations and quotation
marks omtted). The Court makes this determ nation by considering
“only the evidence that was before the adm ni strator when the claim
was denied.” 1d. (citation and quotation marks omtted).

In addition, the circunstances presented here involve a
decision to termnate a type of benefits previously approved. “In
determ ning whether an insurer has properly term nated benefits
that it initially undertook to pay out, it is inportant to focus on
t he events that occurred between the concl usion that benefits were

owi ng and the decision to termnate them” MGsker v. Paul Revere

Life Insurance Co, 279 F.3d 586, 590 (8th Cr. 2001). See also

VWVl ke v. Goup Long Term Disability |Insurance, 256 F.3d 835, 840

(8th Gr. 2001) [“Nothing inthe clains record justified Reliance’s
deci sion that a change of circunstances warranted term nation of
the benefits it initially granted.”].

Applying these standards, the Court is persuaded that
neither the initial October 3, 2000 decision to term nate benefits
after June 1, 2000, nor the March 28, 2001 decision affirmng the
term nation of benefits, is supported by substantial evidence or a

reasonabl e expl anati on. The decision to termnate long term

15



disability benefits was explained thusly in Reliance’ s Cctober 3,
2000 letter:
In order to evaluate the claim for consideration of
benefits from June 1, 2000, we have reviewed nedical
informati on submitted on your behalf by Dr. Canale and
Ther api st Ms. Josephine Kelly. The visit to Dr. Canale
on May 19, 2000 indicates sonme ongoing difficulties,
however, these difficulties did not <change his
recoormended return to work date of June 1, 2000.
According to the informati on provi ded you did not return
to work and did not see Dr. Canale until July 31, 2000.
The June 12, 2000 visit with M. Josephine Kelly
docunents a G obal Assessnent of Functions of 75, which
woul d support work function, al so the nedical states that
you were undeci ded about returning to worKk.
(RSL 31). The Court considers each of the supporting reasons given
in turn.

Reliance first suggests that Dr. Canale released
plaintiff to work as of June 1, 2000. By this point in tineg,
however, Reliance had received the July 26, 2000 fax from Dr.
Canal e’ s office advising themthat he had “ordered [plaintiff] off
work until Aug. 1" and that even that date mght need to be
extended (RSL 198). To the extent the unsigned fax neno was deened
| nadequate, the sanme notation was made in Dr. Canale s progress
notes which had been provided to Reliance (RSL 175). The
suggestion that Dr. Canale believed plaintiff fit toreturnto work
as of June 1, 2000 approaches disingenuous, given Dr. Canale’s
repeated i ndications to the contrary in the nost recent reports and

records then provided to Reliance by Dr. Canale: “unable to work”

dat ed August 15, 2000 (RSL 187); anticipated return to work date

16



“unknown” dated August 15, 2000 (RSL 188); July 31, 2000 progress
notes stating “he is unable to go back to work”™ (RSL 175).

Reliance references the fact that, after My 19,
plaintiff next saw Dr. Canale on July 31, presumably inplicitly
suggesting that the length of that interval belies a disabling
i1l ness. The records produced to Reliance denonstrated that in the
same approxinmate tinme frane plaintiff had seen psychol ogi st Kelly
on at least the follow ng occasions: My 17, June 12, August 1,
and August 23. Reliance’'s proffered rationale failed to explain
why plaintiff’s visits to Canale, his nore frequent therapy
appoi ntments with Kelly, and his docunented continued use of
psychi atric nedications prescribed by Canale, were in conbination
inconsi stent with the conclusion of both his treaters that he had
a disabling depression. Furthernmore, the Eighth G rcuit has
suggested that an insurance conpany’s opi nion that doctor’s visits
were too i nfrequent to support disability “is not a valid basis for
termnating benefits.” Walke, 256 F.3d at 841.°% ¢

Reliance’s next basis for its termnation decision is

that “[t] he June 12, 2000 visit with Ms. Josephi ne Kelly docunents

°'n Walke, the Eighth Crcuit affirmed summary judgnent
agai nst the sanme insurance conpany as in this case, Reliance,
finding that, as here, “[n]Jothing in the clainms record justified
Rel iance’s decision that a change of circunstances warranted
term nation of the benefits it initially granted.” [d. at 840.

®As a practical matter, the frequency of doctor’s visits may
be dictated nore by health insurance coverage than by need.

17



a d obal Assessnent of functions of 75, which would support work
function” (RSL 31). The statenent does not appear to be entirely
factual ly accurate. Kelly’s progress notes for June 12 do not
reference a GAF score. 1In Kelly' s undated report conpleted after
plaintiff’s August 1 visit, Kelly circles the range of 70 to 80 on
a chart pertaining to GAF score. The basis for Reliance’s treating
the score as a “75" and linking it to the earlier June 12 visit are
uncl ear at best. |In addition, although a GAF in the 70 to 80 range
m ght support work function, in the sane report Kelly indicates an
anticipated return to work date is “vague,” suggesting that in her
opinion plaintiff’s condition does not permt himto resune work.
Kelly’s nost recent progress notes in Reliance’'s file prior toits
termnation decision are those of August 23, indicating that
plaintiff feels overwhelned, is very depressed, is experiencing
crying and horrible nightmares, and has recently changed
nmedi cations in hopes that his synptons will inprove (RSL 170). The
overall content of Kelly' s records at this point in tinme does not
reasonably support defendant’s reliance on the GAF score alone to
conclude that plaintiff is not disabled fromhis occupation.

The final basis proffered for the term nation decisionin
Reliance’s COctober 3 letter is that “the nedical states that you
wer e undeci ded about returning to work”™ (RSL 31). This refers to
t herapi st Kelly's June 12 progress notes indicating that plaintiff

was “‘obsessing’ over trying to decide about work” and “still
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struggling [with] work decision” (RSL 168). Rel i ance’ s
interpretation of these conments does not reasonably support a
determ nation that plaintiff was not di sabled. Any person off work
for a mental or physical injury or illness nmust, in addition to the
opinions of his treaters, give his own consideration to the issue
of his capability of performng his job. This nmay have
particularly been the case in plaintiff’s circunstances, involving
a responsible managenent position and his particular illness
affecting his ability to handle stress and anxiety. To construe
Kelly’'s notes as indicating that plaintiff was in fact well and
that his return to work was only a personal decision is not
rational ly supportable, particularly in the context of the broader
medi cal record.

For all the foregoing reasons, the Court finds
defendant’s Cctober 3, 2000 decision to termnate plaintiff’s
benefits to be arbitrary and capricious. The four-pronged
rationale stated in support of the decision is not supported by
subst anti al evi dence, particularly as to the pertinent
determ nation that circunstances had sufficiently changed since
Reliance’s initial determnation that plaintiff was totally
di sabl ed by his depression. The Court also notes that despite
Rel i ance’s quotation of the disability standard fromits policy,
Rel i ance has never offered, and does not appear to have attenpted,

any reasoned consideration of the effect of plaintiff’s particul ar

19



mental illness on his ability to “performthe material duties” of
his occupation as a Vice President of Operations, as would be
appropriate to a determnation to term nate benefits.

The Court next separately considers Reliance’s March 28,
2001 decision rejecting plaintiff’'s appeal and affirmng the
term nation of benefits. Two pages of the decision letter are
devoted to an explanation, irrelevant to our purposes, of the
conclusion that plaintiff’s physical conplaints are not disabling.
The first reason Reliance gives for rejecting plaintiff’s clai mof
mental disability is therapist Kelly' s initial GAF score of “70.”
First, as before, Reliance shades the record. Kelly's initial
score was not 70, but, a range of 61 to 70 (RSL 270)." Second,
Rel i ance was aware of this score in its files as of late April or
early My, but nonetheless granted plaintiff benefits in its
initial determnation letter dated June 6. Data already in the
record when benefits are granted cannot reasonably support the
| ater term nation of benefits. Thirdly, again the overall context
of Kelly s report in which that GAF score i s given does not suggest
an ability to return to work. For exanple, Kelly indicated that

plaintiff had nmarked if not extrene inpairnment in four defined

I'n fact, depending on one’'s interpretation of Kelly's
handwritten notation, she may have been indicating not the ten-
poi nt range, but a particular score of 61, the bottom point of the
range.
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areas of functioning, and Kelly stated an inability to determ ne
when plaintiff mght be anticipated to return to work (RSL 271).
Next Reliance cites Kelly's later report of an even
hi gher GAF score (again referring to it as “75" rather than the
range of 70 to 80) and rejects Kelly’'s attenpt to retroactively
reduce the score to 50. The Court’s views concerning the “75" GAF
score, even if not later recanted by the therapi st who assigned it,
have been earlier explained in the context of the October 3
deci sion, and need not be repeated here. See infra pp. 17-18.
Next Reliance in effect rejects the entirety of Dr.
Canal e’ s opinions, on the rationale that he treated plaintiff |ess
often than Kelly, that he treated plaintiff so seldomas to suggest
plaintiff’s condition was not disabling, and that Dr. Canale’s
letter referencing a three-year duration of disability forfeited
his professional credibility. Reliance s conclusions based on the
rel ative frequency of plaintiff’s visits to Dr. Canal e have earlier
been rejected by this Court. See infra p. 17. Even if Kelly’'s
opi nions are given greater weight than Canale’s, the record before
Rel iance at the tine it decided the appeal clearly denonstrated and
supported Kelly s own conclusion that plaintiff remained disabled
by his depression. Although Dr. Canale’s willingness to nmake the
stat enent about a three-year duration nay have been professionally
ill-advised, the explanation that it was done for the sake of

plaintiff’s nortgage conpany does not appear reasonably to warrant
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the wholesale rejection of all of D. Canale’ s preceding
pr of essi onal opi ni ons concerning plaintiff.

Finally, to support its decision on appeal, defendant
relies upon the opinion of Dr. Fenichel. As indicated earlier, Dr.
Feni chel , a psychiatrist, reviewed Reliance’s file and opi ned t hat
the records did not substantiate plaintiff’s disability claim Dr.
Feni chel did not examne plaintiff. Dr. Fenichel’s report offers
si x reasons for her conclusion, several of which overlap reasons
separately stated by Reliance. Her broad statenent that there is
no “docunentation” in Kelly's or Canal e’ s records suggesting that
plaintiff is incapable of functioning in a work setting is at odds
with Kelly' s and Canal e’ s stated concl usions that plaintiff was not
yet able to return to work and their assessnents at various tines
of plaintiff’s marked inpairnent in various types of functioning
necessary for his occupation.

Next Fenichel states that the nedical records do not
provi de exanpl es of job difficulties or explain why plaintiff found
his job unduly stressful. The relevance of these issues to the
medi cal di agnosis of major depression is unclear, and may suggest
t hat Feni chel was confusing a determ nation of disability under the
terms of the insurance policy with the issue of reasonable
accommodation of a disability under the Anericans with Disabilities
Act. Fenichel next observes that Dr. Canale’ s determ nation that

plaintiff would remain disabled for three years is not explained.
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Al though true, the observation has no bearing on the issue of
plaintiff’s current disability status. As earlier stated, the
si ngul ar questi onabl e opinion stated by Dr. Canale, adnmttedly for
anot her purpose, does not reasonably support the rejection of his
entire contribution to plaintiff’s medical record.

Feni chel s expectation that an individual wth disabling
depression would see his psychiatrist nore often than six tines
bet ween February and Decenber | acks wei ght and persuasi ve val ue for
the same reasons as earlier expressed with respect to Reliance.
See infra p. 17. Next Fenichel cites an apparent |ack of
coordi nation between the treating psychiatrist and psychol ogi st.
Even assum ng t hat nore coordi nati on shoul d have occurred, the fact
hardly supports a conclusion that plaintiff was not seriously ill,
as opposed to a concl usion concerning the quality and effectiveness
of his treatnent.

Final 'y, Fenichel critiques Kelly’ s retroactive change to
the GAF score, opining that the table Kelly conpleted concerning
plaintiff’s abilities is not conpatible wwth a GAF of 50. This
reasoni ng echoes that separately expressed by Reliance, and is
subject to the sane criticism nanely that it unreasonably takes
out of context one factor in Kelly's overall treatnent and
assessnment record, which otherwise supports a finding of
disability, particularly when considered in conbination with Dr.

Canal e’ s records.
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For all these reasons, the Court finds the final decision
of Reliance rejecting plaintiff’s appeal to be arbitrary and
capricious, that is, not supported by substantial evidence or a
reasonabl e expl anati on. Al though the rationale offered in the
March 28 appeal determ nation was significantly nore detail ed than
that offered in the initial October 3 termnation letter, the
reasons given are no nore supported by the nedical evidence of
record, and fail to cite evidence of inprovenent or a change in
status substantial enough to reverse Reliance’s earlier concl usion
that benefits were ow ng.

The Court will therefore grant plaintiff’s notion for
sunmary j udgnent and deny defendant’s notion for summary judgnent.
Plaintiff does not dispute that a 24-nonth limtation applied to
his long term disability benefits, such that benefits were
maxi mal |y payable only to March 17, 2002. Plaintiff received
benefits for the period to June 1, 2000. The Court will award the
benefits owing for the balance of the benefit eligibility.

As plaintiff acknow edges, his disability benefits under
the ERISA plan were subject to reduction by the anmount of any
Social Security disability benefits he received. The evi dence
indicates that the base anmpbunt of plaintiff’s nonthly long term
disability benefit under the ERISA plan is $4950.01 (RSL 72).
Def endant was found to be entitled to Social Security disability

benefits begi nning June 2000. Pltf. Exh. B, p.1 of SSA Letter
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dat ed August

18, 2001.

At two points,

the amount of plaintiff’s

Soci al Security benefits increased. [|d. at p.2. These increases
woul d concomtantly reduce the anount of plaintiff’s nonthly
benefit under the ERI SA plan. Based on this data of record, the
Court conputes defendant’s benefits as foll ows:
June Base benefit $4, 950. 01
2000 SS benefit -1, 559. 00
through Net nonthly X 6 nmonths = $20, 346. 06
Nov. ERI SA benefit $3,391.01
2000
Dec. Base benefit $4, 950. 01
2000 SS benefit -1,613.00 |x 1 nonth = $ 3,337.01

Net nonthly

ERI SA benefit $3,337.01
Jan. Base benefit $4, 950. 01
2001 SS benefit -1,641.00
through Net nonthly x 14.5 nmonths = $47, 980. 65
Mar ch ERI SA benefit $3,309. 01
17, 2002

Total = $71, 663. 72

Accordi ngly,

IT IS HEREBY ORDERED that plaintiff’s notion for summary

judgnment [Doc. #22] is granted and defendant’s notion for sunmmary
judgnment [Doc. #22] is denied.
Dated this 28 day of April, 2003.

[ S/

United States District Judge
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